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The Court next considers the dispute from the second aspect.
The Italian Government does not deny that the alleged dispos-
session of M. Tassara results from the Mines Department's
decision of 1925 which, by reason of its date, falls outside the
Court's jurisdiction. But it contends that that decision consti-
tuted only an uncompleted violation of international law and
that this violation only became definitive as a result of the
final refusal of any redress - which refusal was subsequent
to the crucial date.

The Court, however, holds that acts subsequent to the crucial
date cannot be regarded as factors giving rise to the present
dispute. The alleged denial of justice merely results in allowing
the alleged unlawful act to subsist: it exercises no influence
either on the accomplishment of the act or on the responsibility
ensuing from it. As regards the argument that the dispossession
of M. Tassara and his successors constituted a permanent illegal
situation which, although brought about by the decision of the
Mines Department, was maintained in existence at a period
subsequent to the crucial date, the Court considers that the
complaint of a denial of justice cannot be considered separately
from the decision of 1925. For the Court could not regard
the denial of justice as established without first satisfying itself
as to the existence of the rights of the private citizens alleged
to have been refused judicial protection. And this it could not
do without calling in question the decision of 1925. It follows
that an examination of the justice of this complaint could not
be undertaken without extending the Court's jurisdiction to
a fact which, by reason of its date, is not subject thereto.

Accordingly, whatever aspect of the question is considered,
it is the decision of 1925 which is always found, in this matter
of the dispossession of the Italian nationals, to be the fact with
regard to which the dispute arose.

In conclusion, the Court finds that the dispute submitted
to it, whether regarded in its general aspect, represented by the
alleged monopolisation of the Moroccan phosphates, or in its
more limited aspect, represented by the claim of the Italian
nationals, did not arise with regard to situations or facts subse-
quent to the ratification of the acceptance by France of the
compulsory jurisdiction, and that, in consequence, it has no
jurisdiction to adjudicate on this dispute. It does not accordingly
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feel called upon to adjudicate on the other objections submitted
by the French Government.

For these reasons, the Court decides that the Italian Govern-
ment's application cannot be entertained.

(b) LIGHTHOUSES IN CRETE AND SAMOS (see Report on the
Work of the League, 1933/34, Part II, page 76, and 1936/37,

Part II, page 74)

The case concerning the lighthouses, which had been submitted
to the Court by a Special Agreement concluded between the
French and Greek Governments, had been the subject of a
Judgment delivered on March 17th, 1934, in which the Court
decided that " the contract of April lst/14th, 1913, between the
French firm Collas & Michel, known as the Administration
generale des Phares de l'Empire ottoman, and the Ottoman
Government, extending from September 4th, 1924, to September
4th, 1949, concession contracts granted to the said firm, was
duly entered into and is accordingly operative as regards the
Greek Government in so far as concerns lighthouses situated
in the territories assigned to it after the Balkan wars or subse-
quently ". This decision was preceded by a reservation in
which the Court observed that the Special Agreement only
required it to decide on a question of principle, and that it was
not called upon to specify which were the territories detached
from Turkey and assigned to Greece after the Balkan wars or
subsequently where the lighthouses in regard to which the
contract of 1913 is operative were situated. The Court further
pointed out that it was all the more necessary to make this reser-
vation because the Parties had not argued before the Court
the questions of fact and of law which might be raised in that
connection, and which the Court had not been asked to decide.

After this Judgment, the Greek Government, while declaring
itself prepared to execute it, observed to the French Government
(see note verbale addressed on July 17th, 1934, to the French
Legation at Athens) that, as the territories covered by the
contract had not been specified, and that as that question
therefore remained open, it considered that the lighthouses in
Crete and in Samos remained outside the ambit of the contract
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of April lst/14th, 1913. For the territories in which they
were situated were detached from Turkey well before that date,
and the contract was entirely inoperative in so far as concerns
those islands, which were detached from Turkey before 1913,
just as it now is in so far as concerns Greece, the legal successor
of those islands, which were previously autonomous territories
incorporated in the territory of Greece in 1913.

As the French Government was unable to accept this stand-
point, the two Governments, on August 28th, 1936, concluded
a Special Agreement, in which the Court was asked to decide
whether " the contract concluded on April lst/14th, 1913, was
duly entered into and is accordingly operative as regards the

Greek Government in so far as concerns lighthouses situated
in the territories of Crete, including the adjacent islets, and
of Samos, which were assigned to that Government after the
Balkan wars ". The Special Agreement was filed with the
Registry on October 27th, 1936.

A Memorial and Counter-memorial were filed by each of
the Parties within the time-limits that had been fixed. The
Court heard the arguments presented orally by the Parties
on June 28th and 29th, 1937, and judgment was delivered on
October 8th, 1937.

*
* *

The Court states, in the first place, that, according to the

terms of the Special Agreement, the dispute relates to the
applicability in a particular case of the principle laid down
in the Judgment of 1934. It goes on to observe that this question
is regarded by the Parties as accessory to the principal question
already decided by the Court; and that the decision of principle
which is embodied in the Judgment of 1934 and which is now res
judicata, is in no way called in question. The Parties simply ask
the Court whether Crete and the adjacent islets and Samos are
included amongst the territories to which the decision on the
question of principle applies and whether, consequently, the
contract of 1913 was duly entered into in so far as concerns them.

The issue thus formulated amounts to the question what
special reasons or circumstances were contemplated or recognised
by the Parties as a possible ground for exception to the principle
adopted by the 1934 judgment, such as would warrant the
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exclusion of the territories of Crete and Samos from the appli-
cation of that judgment. The Parties expressed themselves very
clearly on this subject in the Special Agreement itself: they
requested the Court to decide the question " taking into account
the period at which the territories specified were detached from
the Ottoman Empire".

Accordingly, there is one circumstance, and one circumstance
only, which will warrant an exception to the application of the
Judgment of March 17th, 1934, on the question of principle -
namely, the period at which detachment from the Ottoman
Empire took place in the case of the territories in question.
It follows that, in deciding the question submitted to it, the
Court cannot, without disregarding the terms of the Special
Agreement, take into account considerations which might
warrant an exception to the applicability of the principle laid
down by the Judgment of March 17th, 1934, for reasons other
than the sole ground for an exception admitted by the Parties.

The Court therefore has to determine the period at which
Crete and Samos were detached from the Ottoman Empire.
In the first place, however, it has to examine Article 9 of Protocol
XII, signed at the same time as the Treaty of Lausanne of
July 24th, 1923; does this article, which is binding on both
Parties and formed the basis of the Judgment of 1934, warrant
in favour of Crete and Samos an exception to the principle laid
down by that Judgment ? No, it does not. The text is of a
general character and does not warrant any exception or reser-
vation. It applies to all the territories which were detached
from Turkey after the Balkan wars, and lays down that a State
succeeding to Turkish territory is subrogated as regards the
rights and obligations of Turkey in those territories. It provides
for the direct and immediate succession of Greece to the obliga-
tions contracted by Turkey, without any break in the continuity
of the sovereignty over the territories to which it refers. It
establishes a close correlation between the detachment and the
assignment of the territories. Therefore, from the standpoint
of the applicability of the principle in question, there is nothing
in the text of Article 9 of Protocol XII to warrant any differen-
tiation between the various territories which were assigned to
Greece.

But the reasoning of the Greek Government seeks precisely
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to preclude any contention based on this absence of differen-

tiation. The line of argument is as follows: Article 9 had no

need to differentiate, because, having been framed to meet a

different case from that which is now submitted to the Court,

it is a priori incapable of being applied to the territories of

Crete and Samos. Thus, Article 9 could not do otherwise than

consider the detachment and the assignment of the territories
as two aspects of a single operation, for the hypothesis envisaged

by that article was that of territories transferred from the

sovereignty of Turkey to another sovereignty. But, in the case

of Crete and Samos, these territories were not and could not have

been detached from Turkey by a transfer of sovereignty from

that State to Greece, seeing that Turkey had long since lost her

sovereignty in regard to them. Therefore, in 1913, the Ottoman

Government no longer had any title, competence or capacity to

conclude the contract in dispute. Consequently, the issue,

reduced to its essence, may be stated as follows : Had every link

between the Ottoman Empire and the islands disappeared at

the time of the contract ?
The Court does not consider that this was the case. Examining

the regime of autonomy granted to the territories in question,

it arrives at the conclusion that, though the Sultan had been

obliged to accept important restrictions on the exercise of his

rights of sovereignty as regards Crete and Samos, that sovereignty

had not ceased to belong to him. The Court finds proof of this

more especially in Articles 4 and 5 of the Treaty of London

(May 17th/30th, 1913), in the Treaty of Athens (November
lst/14th, 1913) and in Article 12 of the Treaty of Lausanne
(July 24th, 1923).

The Court accordingly considers that the Greek Government

has not proved its contention and that the lighthouses in Crete

and Samos are indeed lighthouses situated in territories which

not only were assigned to Greece after the Balkan wars, but also

were not detached from the Ottoman Empire until that time.

Article 9 of Protocol XII of Lausanne is therefore applicable to

the contract of 1913, and that contract must be considered as

having been duly entered into and as accordingly operative as

regards Greece in respect of the said territories. The particular

case therefore falls within the scope of the decision on the question
of principle delivered by the Court in 1934.
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This conclusion, deduced from the international instruments,
is not, in the opinion of the Court, invalidated by an argument
which the Greek Government had founded on the autonomous
regimes granted by the Porte to Crete and Samos prior to the
date of the contract. These regimes of autonomy had not
abrogated the rights of the Sultan. Accordingly, Crete and
Samos must be regarded as having still formed part of the
Ottoman Empire at the date of the contract in dispute, and that
contract, being applicable to the whole of the Ottoman Empire,
is therefore applicable to these islands.

(c) THE BORCHGRAVE CASE (see Report on the Work of the
League, 1936/37, page 75)

On March 5th, 1937, the Belgian Minister at The Hague
filed with the Permanent Court of International Justice a Special
Agreement concluded on February 20th, 1937, between the
Belgian and Spanish Governments. By the terms of this Special
Agreement the two Governments, in view of the fact that a
dispute had arisen between them a propos the death of Baron
Jacques de Borchgrave, agreed to submit it to the Court, which
was requested to say whether, having regard to the circumstances
of fact and of law concerning the case, the responsibility of the
Spanish Government was involved.

On April 1st, 1937, the President of the Court, taking into
consideration a proposal submitted by agreement between the
Parties, made an Order fixing the time-limits of the written proced-
ure so as to provide for the successive submission of the following
documents: a Memorial by the Belgian Government, a Counter-
memorial by the Spanish Government, a Reply by the Belgian
Government, and a Rejoinder by the Spanish Government.
Within the time-limit fixed for the filing of the Counter-memorial,
the Spanish Government submitted preliminary objections to the
jurisdiction. The procedure on the merits having then been
suspended, the Belgian Government filed a written statement
of its observations and submissions in regard to the objections.

In the course of public sittings held on October 18th, 19th and
20th, 1937, the Court heard oral arguments by the representatives
of the Parties concerning the Spanish objections.
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By an Order made by the Court on May 13th, 1937, the
Spanish Government's Agent had, at his request, been authorised
to present his oral arguments in the Spanish language, causing
them to be immediately followed by an oral translation, arranged
for by him, into one of the official languages of the Court.

On November th, 1937, the Court delivered its Judgment

On November 6th, 1937, the Court delivered its Judgment
on the objections.

The Judgment first sets forth the facts as alleged: During
the later months of 1936, Baron Jacques de Borchgrave, a Belgian
national resident in Madrid, collaborated in the work of the
Belgian Embassy in Madrid. He left the Embassy by automobile
on December 20th, 1936, and never returned. On the same day,
his disappearance was notified by the Embassy to the Spanish
civil and military authorities. A body found on the route from
Madrid to Fuencarral on December 22nd, five kilometres from
Madrid, was later identified as the body of Baron Jacques de
Borchgrave. Some days thereafter, the automobile in which
Baron Jacques de Borchgrave had left the Embassy was retrieved
in Madrid.

The judgment next analyses the submissions of the Parties.
In its Memorial, the Belgian Government submitted: (1) that
the responsibility of the Spanish Government was involved on

account of the crime committed ; (2) that that Government was
responsible for not having used sufficient diligence in the appre-
hension and prosecution of the guilty. In the Spanish preliminary
objections it was submitted that the Court had no jurisdiction
to examine the second of the Belgian Government's submissions,
and, moreover, that neither submission could be entertained so

long as remedies afforded by Spanish municipal law had not been
exhausted. In the course of his oral argument, the Spanish
representative stated that he maintained his first objection but
asked that the second, which he maintained as a part of his
defence, should be joined to the merits. To sum up, according
to the Spanish Government's contention, the Special Agreement
refers only to responsibility by reason of the fact of the death
of Borchgrave and does not refer to facts subsequent to the

death; the Belgian Government holds, on the contrary, that the
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Special Agreement includes two different reasons for the respon-
sibility: the death of the victim, and the lack of diligence in
apprehending the guilty.

The issue thus submitted to the Court depends, therefore,
on the interpretation of the Special Agreement. In the view of
the Court, the terms of the Special Agreement are so unlimited,
and its text is so free from qualifying expressions, that it may
be said that the Special Agreement is characterised by its gen-
erality. This conclusion is not weakened by the notes which
were exchanged by the Parties after the death of the victim,
and which the Court proceeds to analyse : the agreement reached
in the course of this correspondence related to the general
question of the legal responsibility of the Spanish Government
in connection both with the fact of the death and with the
measures taken subsequently.

Having thus rejected the first objection of the Spanish
Government, the Court observes that the representative of the
Spanish Government had withdrawn the second as a preliminary
objection, but had maintained it as part of his defence to be
joined to the merits. The Court takes note of this withdrawal and
accordingly does not adjudicate upon the Belgian submissions
in regard to that objection. However, it observes that it is possible
to join to the merits only objections which are before it. The
withdrawal of the preliminary objection has left nothing of it
to be joined to the merits. Any defence on the merits must be
presented in the regular way in the course of the proceedings on
the merits.

By an Order appended to the Judgment and bearing the same
By an Order appended to the Judgment and bearing the same

date, the Court had fixed the time-limits for the continuation
of the written proceedings on the merits - namely, for the filing
of a Counter-memorial by the Spanish Government, of a Reply
by the Belgian Government, and of a Rejoinder by the Spanish
Government.

On January 4th, 1938, within the time-limit fixed for the
filing of the Counter-memorial - a time-limit which had been
extended at the request of the Parties - the Registrar of the
Court received from the Agents of the Parties letters, in identical
terms, requesting him to inform the Court that the Belgian
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and Spanish Governments had agreed to discontinue proceedings
in the Borchgrave case. Pending the moment when the Court
was sitting and was able to take the requisite formal action upon
these communications and to order the removal of the case from
the list, the President of the Court made an Order the same day
suspending the written proceedings. The Order by which the
Court, under Article 68 of its Rules, placed on record the discon-
tinuance of the proceedings by the Parties and ordered the case
to be removed from the Court's list was made on April 30th, 1938.

(d) PANEVEZYS-SALDUTISKIS RAILWAY

The Estonian Government filed an Application with the
Registry on November 2nd, 1937, instituting proceedings against
the Lithuanian Government, having regard to the Declarations
of acceptance by Estonia and by Lithuania of the Optional
Clause in Article 36, paragraph 2, of the Court's Statute.

The case as set forth in the Application is as follows:
Shortly after the proclamation of its independence, the State

of Lithuania seized the Panevezys-Saldutiskis railway line and
has operated it ever since. The proprietors and concessionnaires
of this line are, however, a formerly Russian joint-stock company
transformed into an Estonian joint-stock company by the treaty
of peace between Estonia and Russia of February 2nd, 1920, and
by Estonian legislation. The Estonian Government, having
without success attempted to persuade the Lithuanian Govern-
ment through diplomatic channels to recognise the rights of the
company, has submitted the case to the Court, requesting it to
adjudge and declare that the Lithuanian Government has wrong-
fully refused to recognise the rights of the company and to
compensate them for the illegal seizure and operation of this
line; and that the Lithuanian Government is under an obli-
gation to make good the prejudice thus sustained by the
company.

Within the time fixed for the filing by Lithuania of the Counter-
memorial, the Lithuanian Government raised two preliminary
objections, of which the first was based " on the non-observance
by the Estonian Government of the rule of international law
to the effect that a claim must be a national claim, not only

,1
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at the time of its presentation, but also at the time when the
injury was suffered ", and the second " on the non-observance
by the Estonian Government of the rule of international law
requiring the exhaustion of the remedies afforded by municipal
law ".

The Court made an Order on June 30th, 1938, joining these
objections to the merits. It also fixed the time-limits for the
filing of the subsequent documents on the merits in such a way
that the written proceedings will be concluded by November
25th, 1938.

(e) ELECTRICITY COMPANY OF SOFIA AND BULGARIA

On January 26th, 1938, the Belgian Government filed with
the Registry an Application instituting proceedings against
the Bulgarian Government. The Application asks the Court
to declare that the Bulgarian Government has failed in its
international obligations owing to the fact that certain Bul-
garian authorities (administrative, judicial and legislative) have
taken measures injuriously affecting the rights of the Electricity
Company of Sofia and Bulgaria which holds a concession from
the Municipality of Sofia for the electric lighting of that city,
and which is a company registered under Belgian Law. The
Court is also asked to order that the necessary reparation be
made for the measures complained of which have been taken
by the Bulgarian authorities.

TheBelgian Government's Application adduces the declarations
of Belgium and Bulgaria adhering to the Optional Clause of
Article 36 of the Court's Statute and the Treaty of Conciliation,
Arbitration and Judicial Settlement, concluded between the
two countries on June 23rd, 1931.

By an Order dated March 28th, 1938, the President of the
Court fixed the time-limits for the presentation of the Memorial
and the Counter-memorial respectively at June 1st and September
12th, 1938, reserving for a later order the fixing of the times for
the filing of a Reply and a Rejoinder.

On July 4th, 1938, the Belgian Government made an Appli-
cation for the indication of provisional measures in this case.
In pursuance of Article 61 of its Rules, the Court held a public
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hearing with regard to this Application on July. 13th, 1938.
It noted the absence of the Agent for the Bulgarian Government,
who had been duly warned of the date of the hearing, but had
stated that he would be unable to be present, as the time allowed
was very short. It then heard a declaration by the Agent for
the Belgian Government to the effect that that Government
would make no objection to the granting of the necessary time
to the Bulgarian Government.

After considering the matter, the Court decided to postpone
proceedings for the indication of provisional measures, in order
to enable the Bulgarian Government to prepare its observations
in regard to the Application in question and, if need be, in regard
to the Court's jurisdiction. The Agents of the Parties will be
heard at a public sitting at a date to be fixed later by the Pre-
sident. The Court further expressed confidence that, in the mean-
time, the Bulgarian Government would conform to the general
principles governing judicial proceedings and would abstain
from any measures likely to prejudice the situation of the Parties,
in law or in fact.

(/) SOCIETE COMMERCIALE DE BELGIQUE

An Application was filed with the Registry by the Belgian
Government instituting proceedings against the Greek Gov-
ernment on May 5th, 1938. The Application invokes the
Convention of Conciliation, Arbitration and Judicial Settlement
of June 25th, 1929, between Belgium and Greece. It states that,
in 1925, the Greek Government concluded with a Belgian company,
the " Societe commerciale de Belgique ", a Convention regarding
the surveying, carrying-out and financing of railway construction
works in Greece; that differences arose between them which the
Parties agreed finally to settle by arbitration, and that a final
arbitral award was made on July 25th, 1936. It is alleged, however,
in the application, that the Greek Government subsequently
refused to comply with this award. Accordingly, the Belgian
Government, being anxious to ensure that international law is
respected in the person of its nationals, requests the Court to
declare that the Greek Government, by refusing to carry out
the award, has violated its international obligations, and to
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assess the amount of the compensation due in respect of this
violation.

On June 3rd, 1938, the President of the Court fixed the time-
limits for the presentation of the Memorial and Counter-memorial
at July 15th and September 30th, 1938, and reserved for a subse-
quent order the fixing of the times for the submission of a Reply
and a Rejoinder.


