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B. PERMANENT COURT OF INTERNATIONAL JUSTICE.

INTRODUCTION.

For a complete statement of the facts concerning the orga-
nisation, the jurisdiction and the activities of the Court since the
last session of the Assembly, the Secretary-General would refer
to the Twelfth Annual Report of the Court. This publication,
which has just appeared, will be issued to Governments, to
delegates other than deputy delegates, at the next session of the
Assembly, and also to their legal advisers.

The practice of the Secretariat in the years prior to 1933
had been to issue to the delegates a few extracts from the annual
report of the Court in the form of a special printed document.
As it was considered, however, that this document was not
absolutely necessary, the Secretary-General decided in 1933, in
agreement with the Registrar of the Court, to substitute for it a
chapter prepared by the Registrar which would be included, for
the convenience of delegates, in Part II of the Secretary-General's
report to the Assembly. As this plan seemed to have worked
satisfactorily, it was employed last year; it has been adopted
again for the current year.

The manuscript of the present chapter was completed on
August 15th, 1936.

1. COMPOSITION OF THE COURT.

On September 14th, 1935, the Assembly and the Council
elected M. Harukazu Nagaoka (Japan) to replace M. Mineitciro
Adatci, deceased.

Four vacancies in the Court have occurred since the publi-
cation of the Secretary-General's report to the Assembly of
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1935. On August 25th, 1935, M. Walther Schuicking (Germany)
died at The Hague. In a letter dated September 9th, 1935,
Mr. Frank B. Kellogg (United States of America) announced
his resignation as a member of the Court; this resignation was
accepted by the Assembly on September 27th, 1935, and by the
Council on September 28th. On January 15th, 1936, M. Wang
Chung-Hui (China) resigned; this resignation was accepted by
the Council on January 24th, 1936, subject to its acceptance by
the Assembly; in the meantime, the amendments to the Statute
according to which the notification of a resignation makes the
place vacant had entered into force. Finally, on July 11th, 1936,
Baron Rolin-Jaequemyns (Belgium) died in Brussels.

The list of candidates for the two seats left vacant by the death
of M. Schticking and the resignation of Mr. Kellogg appeared on
February 24th, 1936.1 By decisions of the Council (June 26th,
1936) and of the Assembly (July 3rd, 1936), the election for these
two seats will be included in the agenda of the sessions which
these bodies will hold in September 1936.

As regards the seat left vacant by the resignation of M. Wang,
the Secretary-General, on May 23rd, 1936, sent invitations for
the nomination of candidates; these nominations must be
communicated to the Secretary-General before August 23rd.

As to the fourth vacant seat (death of Baron Rolin-
Jaequemyns), the Secretary-General sent the invitations on
July 27th, 1936; for the convenience of the nominating groups,
he had informed the Governments of this fact by telegram on
July 24th.

In consequence of these deaths and resignations, and of
the election which took place in 1935, the present composition
of the Court is as follows : Sir Cecil Hurst (Great Britain),
President ; M. Guerrero (Salvador), Vice-President ; Count Rost-
worowski (Poland), M. Fromageot (France), M. de Bustamante
(Cuba), M. Altamira (Spain), M. Anzilotti (Italy), M. Urrutia
(Colombia), M. Negulesco (Roumania), Jonkheer van Eysinga
(Netherlands), M. Nagaoka (Japan).2

l Document A.8.1936.V.
2 Until February 1st, 1936, the date of the entry into force of the revised

Statute, the Court also comprised four deputy judges. These were: M. Redlich
(Austria), M. da Matta (Portugal), M. Novacovitch (Yugoslavia), M. Erich
(Finland).
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The Chambers are composed as follows:

Chamber for Labour Cases : Members: Sir Cecil Hurst,
President; Count Rostworowski, M. Altamira, M. Urrutia,
M. Negulesco. Substitute Members : Jonkheer van Eysinga,
M. Nagaoka.

Chamber for Transit and Communications Cases : Members 
M. Guerrero, President; M. Fromageot, M. Anzilotti, Jonkheer
van Eysinga.1 Substitute Members: Count Rostworowski,
M. Nagaoka.

Chamber of Summary Procedure :2 Members : Sir Cecil Hurst,
President; M. Guerrero, Count Rostworowski, M. Fromageot,
M. Anzilotti. Substitute MIember : M. Negulesco.1

Since the last session of the Assembly, the Court has had
before it two cases which necessitated the appointment of judges
ad hoc. These were the Losinger & Co. case (Switzerland and
Yugoslavia) and the Pajzs, Csaky, Esterhazy case (Hungary and
Yugoslavia). The judge appointed by the Swiss Government
for the first of these cases is M. Max Huber, former member and
President of the Court. The judge appointed by the Hungarian
Government for the second case is M. P. de Tomcsanyi. The
judge appointed by the Yugoslav Government in both cases is
M. ZoriciC.

2. THE REGISTRY.

The organisation of the Registry has undergone no change
since the last session of the Assembly.

3. THE STATUTE.

On February 1st, 1936, the Secretary-General informed the
Registrar of the Court that the Protocol concerning the revision
of the Statute (Geneva, September 14th, 1929) had entered
into force on that date, in accordance with the resolution adopted
by the Assembly on September 27th, 1935, and the resolution
of the Council of January 23rd, 1936. The new text of the Statute

One seat vacant, as a consequence of the death of Baron Rolin-Jaequemyns.
2 The revised Statute, which came into force on February 1st, 1936, increases

from three to five the number of the members of the Chamber of Summary
Procedure.
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has been published by the League of Nations as document
C.80.M.28.1936.V, and by the Court in the third edition (March
1936) of Volume 1 of Series D of its publications.

4. THE RULES OF COURT.

Since 1931, the Court has been making a methodical study

of its Rules with a view to a " general revision" -- further to

the modifications to a few articles which were made in that

year in order to comply with a wish expressed by the Assembly
in 1930. When the revised Statute entered into force on February

1st, 1936, it was necessary for the Court to combine the prelimin-
ary results of this study - which had already had for effect

the adoption in April 1935, in first reading, of draft revised

Rules based on the text of the Statute then in force - with

a new study of the Rules in order to bring these into harmony

with the provisions of the revised Statute. This work was

finished on March 11th, 1936. On that date the Court adopted

a new text of the Rules, which came into force the same day,

and which has been notified through the intermediary of the

Secretary-General to the Members of the League of Nations,

and by the Registrar direct to the other States entitled to appear

before the Court.
This text is reproduced in the third edition (March 1936)

of Volume 1 of Series D of the publications of the Court.

5. JURISDICTION.

(a) TREATIES.

Since the last session of the Assembly, the following new

agreements or treaties by the terms of which, or for the inter-

pretation of which, jurisdiction is conferred upon the Court,

or some extrajudicial action is called for on the part of the Court

or its President, have come to the knowledge of the Registrar:

Treaty of Friendship between France and Iran. Teheran,
May 10th, 1929.

Convention regulating the establishment and operation of
regular air lines of communication between Roumania and Czecho-
slovakia. Bucharest, June 20th, 1930.
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Convention regarding conditions of residence and business
between Roumania and Switzerland. Bucharest, July 19th, 1933.

Agreement in regard to trade and commerce between the
United Kingdom and Poland. London, February 27th, 1935.

Treaty of Arbitration, Judicial Settlement and Conciliation,
between Norway and Venezuela. The Hague, May 13th, 1935.

Convention concerning the employment of women on under-
ground work in mines of all kinds. Geneva, June 21st, 1935.

Convention (revised) limiting hours of work in coal-mines
(1935). Geneva, June 21st, 1935.

Convention concerning the reduction of hours to forty a week.
Geneva, June 22nd, 1935.

Convention concerning the establishment of an international
scheme for the maintenance of rights under invalidity, old-age,
and widows' and orphans' insurance. Geneva, June 22nd, 1935.

Convention concerning the reduction of hours of work in
glass-bottle works. Geneva, June 25th, 1935.

Resolution concerning the responsibilities arising out of the
war in the Chaco. Buenos Aires, October 2nd, 1935.

The number of international agreements (other than the
Optional Clause) conferring jurisdiction on the Court on any
grounds, and published by the Registry, now amounts to more
than 500.

(b) THE OPTIONAL CLAUSE.

Since the last session of the Assembly, the acceptance by
the under-mentioned States of the Optional Clause annexed to
the Court's Statute (Article 36, paragraph 2) has expired:
Albania, Denmark, France, Netherlands, Norway, Roumania,
Sweden, Switzerland, Yugoslavia.

All these States have renewed their acceptance, with the
exception of Yugoslavia (date of expiration: November 24th,
1935) and Switzerland (date of expiration: July 24th, 1936).

On the other hand, the Optional Clause has been accepted
by Argentina, Bolivia and Turkey. Argentina has not yet ratified
her declaration of acceptance; Bolivia ratified it on July 7th,
1936; Turkey has not so far ratified the Protocol of Signature
of the Court's Statute (her declaration was not made subject
to ratification).

This brings to forty the number of States bound by the
Optional Clause.

The general situation in regard to the acceptance of the
Optional Clause is shown in the table below:
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SYNOPTIC TABLE.

States which have signed the Optional Clause (52)

without any condition as to ratification subject to ratification or other
or other suspensive conditions suspensive conditions

and in the
t i t but which have and which and i n th e hbut in th e not ratified have ratifiedand in the case of which

of which the the Protocol of the Protocol of case of which the condition
period of en- Signature of Signature of the condition or conditions
gagement has the Court's the Court's or conditions were not ful-

Statute Statute5th, 1936

Brazil Costa Rica Bolivia Union of Argentina
China Nicaragua Bulgaria S. Africa Czechoslo-
Switzerland Turkey Colombia Albania 1 vakia
Yugoslavia Estonia Australia Guatemala

Ethiopia Austria Liberia
Haiti Belgium Poland
Lithuania United
Luxemburg Kingdom
Netherlands Canada
Panama Denmark
Paraguay Dominican
Portugal Republic
Salvador Finland 1
Spain France 1
Sweden Germany
Uruguay Greece

Hungary
India
Iran
Irish Free

State
Italy
Latvia
New Zealand
Norway 1

Peru
Roumania 1

Siam

States not bound States bound nt
by the Clause by the Clause (40) bt laubye

1This State acceded to the Clause subject to ratification, but renewed its
accession without attaching that condition.
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I.

A. States having signed the Optional Clause: Union of South
Africa, Albania, Argentina, Australia, Austria, Belgium, Bolivia,
United Kingdom of Great Britain and Northern Ireland, Brazil,
Bulgaria, Canada, China, Colombia, Costa Rica, Czechoslovakia,
Denmark, Dominican Republic, Estonia, Ethiopia, Finland, France,
Germany, Greece, Guatemala, Haiti, Hungary, India, Iran, Irish
Free State, Italy, Latvia, Liberia, Lithuania, Luxemburg, Netherlands,
New Zealand, Nicaragua, Norway, Panama, Paraguay, Peru, Poland,
Portugal, Roumania, Salvador, Siam, Spain, Sweden, Switzerland,
Turkey, Uruguay, Yugoslavia.

II.

B. Of these, the following have signed subject to ratification, and
have ratified: Union of South Africa, Albania,' Australia, Austria,
Belgium, United Kingdom of Great Britain and Northern Ireland,
Canada, Denmark, Dominican Republic, Finland,' France,l Germany,
Greece, Hungary, India, Iran, Irish Free State, Italy, Latvia, New
Zealand, Norway,l Peru, Roumania,' Siam, Switzerland, Yugoslavia.

C. States having signed subject to ratification, but not having
ratified: Argentina, Czechoslovakia, Guatemala, Liberia, Poland.

D. States having signed without condition as to ratification : Bolivia,
Brazil, Bulgaria, China, Colombia, Costa Rica, Estonia, Ethiopia,
Haiti, Lithuania, Luxemburg, Netherlands, Nicaragua, Panama,
Paraguay, Portugal, Salvador, Spain, Sweden, Uruguay.

E. States having signed without condition as to ratification, but
not having ratified the Protocol of Signature of the Statute : Costa Rica,
Nicaragua, Turkey.

F. States in the case of which the period for which Clause accepted
has expired: Brazil (date of expiration: February 5th, 1935); China
(date of expiration : May 13th, 1927) ; Switzerland (date of expiration :
July 24th, 1936); Yugoslavia (date of expiration: November 24th,
1935).

III.

G. States at present bound by the Clause : Union of South Africa,
Albania, Australia, Austria, Belgium, Bolivia, United Kingdom of
Great Britain and Northern Ireland, Bulgaria, Canada, Colombia,
Denmark, Dominican Republic, Estonia, Ethiopia, Finland, France,
Germany, Greece, Haiti, Hungary, India, Iran, Irish Free State,
Italy, Latvia, Lithuania, Luxemburg, Netherlands, New Zealand,
Norway, Panama, Paraguay, Peru, Portugal, Roumania, Salvador,
Siam, Spain, Sweden, Uruguay.

1 This State had signed the Optional Clause subject to ratification, but has
renewed its acceptance without this reservation.
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6. ACTIVITIES.

Since the last session of the Assembly, the following cases
have been brought before the Court:

General ListGeneral List Short title Parties

63 Danzig Constitution (Advisory opinion)
64 Losinger & Co. case Switzerland-Yugo-

slavia
65 Pajzs, Csaky, Esterhazy

case Hungary-Yugoslavia
68 Moroccan Phosphates case Italy-France
69 Waters of the Meuse Netherlands-Belgium

During its thirty-fifth (extraordinary) session, which was held
from October 28th to December 4th, 1935, the Court dealt with
the case relating to the Constitution of Danzig. It rendered
its opinion on the latter date.

Objections to the competence of the Court have been presented
both in the Losinger & Co. case and in the Pajzs, Csaky, Ester-
hazy case by Yugoslavia, defendant. These preliminary objections
have been dealt with by the Court during its 1936 judicial year.1

The objections in the Pajzs, Csaky, Esterhazy case (General
List No. 66) were joined to the merits by an order dated May
23rd, 1936; and the objection in the Losinger case (General
List No. 67) was joined to the merits by an order dated June
27th, 1936.

All the members of the Court sat in the cases in question.
The Pajzs, Csaky, Esterhazy case has been ready for hearing

since August 14th, 1936 (date of the closing of the written
proceedings on the merits). According to the latest time-limits
fixed in the Losinger & Co. case, the reply is to be filed by
October 15th, 1936; the date for the filing of the rejoinder is
to be fixed subsequently.

1 The revised Statute, which entered into force on February 1st, 1936, sup-
presses the system of ordinary and extraordinary sessions, the Court remaining
permanently in session except during the judicial vacations. According to the Rules
which entered into force on March 11th, 1936, the judicial year begins on
January 1st of each year; it comprises three periods of judicial vacations which
run from December 18th to January 7th, from the Sunday before Easter to the
second Sunday after Easter, and from July 15th to September 15th.
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In the case relating to phosphates in Morocco, the Court
has fixed the time-limits for the deposit of the memorial and
counter-memorial, the last expiring on October 15th, 1936; it
has reserved the right to fix later the time-limits for the presen-
tation of the reply and rejoinder.

The case relating to the Waters of the Meuse was introduced
on August 1st, 1936, by an application of the Netherlands
Government. According to the time-limits fixed, this case will be
ready for hearing on April 12th, 1937.

7. CASES.

(a) CONSISTENCY OF CERTAIN DANZIG LEGISLATIVE DECREES

WITH THE CONSTITUTION OF THE FREE CITY

(ADvISORY OPINION).

On August 29th, 1935, the Senate of the Free City of Danzig
adopted two decrees, which came into force on September 1st,
1935, modifying the criminal law in force at Danzig. One of
these decrees concerned the Penal Code ; in particular, it replaced
Article 2 of this Code according to which " an act is only
punishable if the penalty applicable to it has been prescribed
by a law in force before the commission of the act" by the
following clause:

"Any person who commits an act which the law declares to
be punishable, or which is deserving of penalty according to the
fundamental conceptions of a penal law and sound popular feeling,
shall be punished. If there is no penal law directly covering an act,
it shall be punished under the law of which the fundamental
conception applies most nearly to the said act."

The object of the second decree was, amongst other things,
to embody the following clauses in the Code of Criminal Pro-
cedure :

" Article 170a. - If an act which, according to sound popular
feeling, is deserving of penalty is not made punishable by law,
the Public Prosecutor shall consider whether the fundamental
conception of any penal law covers the said act and whether
it is possible to cause justice to prevail by the application of such
law by analogy (Article 2 of the Penal Code). "

" Article 267a. - If, in the course of the trial, it appears
that the accused has committed an act which, according to sound
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popular feeling, is deserving of penalty but which is not made
punishable by law, the Court must satisfy itself that the funda-
mental conception of a penal law applies to the act and that it
is possible to cause justice to prevail by the application of such
law by analogy (Penal Code, Article 2).

" Article 265, paragraph 1, shall apply mulatis mutandis."

These decrees had been issued under the Law for the Relief of
the Distress of the Population and the State, of June 24th, 1933,
usually described as an " enabling law "; incidentally, other
similar laws had already before 1933 given the Senate power
to legislate by decree in regard to certain matters.

On September 4th, 1935, the National German, the Centre
and the Social-Democrat Parties at Danzig presented a petition
to the High Commissioner of the League of Nations, contending
that the amendments to the criminal law made under the Decrees
of August 29th, 1935, fundamentally altered the whole system
of the administration of justice in criminal cases and opened the
doors wide to arbitrary decisions; the introduction of these
amendments constituted, on the submission of the petitioners,
a violation of the Constitution of the Free City. The petition
concluded with a request to the High Commissioner to support
the efforts of the petitioners " for the maintenance of legal and
constitutional conditions in the Free City ".

The High Commissioner, in a letter dated September 5th,
1935, invited the Senate as soon as possible to present any
observations which it might wish to make in regard to the
petition; and on September 7th, 1935, the High Commissioner
sent to the Council of the League of Nations the text of the
Decrees of August 29th, 1935, together with the petition and the
observations of the Danzig Senate.

The Council considered the question on September 23rd,
1935; it decided to ask the Court for an advisory opinion
" on the question whether the said decrees are consistent with
the Constitution of Danzig, or, on the contrary, violate any of
the provisions or principles of that Constitution".

In accordance with the usual procedure, the Council's request
was communicated to Members of the League of Nations and
to other States entitled to appear before the Court. The Registrar
also sent to the Free City of Danzig, which was regarded
by the President - the Court not being in session - as likely to
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be able to furnish information on the question referred to the
Court for advisory opinion, the special and direct communication
mentioned in Article 73, No. 1, paragraph 2, of the Rules then
in force.

Before the expiry of a time-limit fixed for the purpose, a
written statement was filed on behalf of the Free City. Fur-
thermore, the Registrar, on the instructions of the President,
had requested the Secretary-General of the League of Nations
to inform the petitioners that, if they desired to supplement
the statement contained in their petition, the Court would be
prepared to receive an explanatory note from them; two docu-
ments constituting this note were transmitted to the Court by
the petitioners. Finally, at public sittings held on October 30th
and 31st and November 1st, 1935, the Court heard the oral
statements presented by the representative of the Free City.

By a letter dated October 5th, 1935, the Senate of the Free
City of Danzig had requested the Court to authorise it to appoint
a judge ad hoc to sit in the case. At the invitation of the Court,
the arguments in support of this request were fully expounded
by the agent for the Free City at the hearing of October 30th.
On the following day, the President of the Court announced
at the hearing that, after deliberation, the Court had decided
that there was no ground for granting the request made on
behalf of the Free City and that this decision would be embodied
in an order which would be drawn up later. This order, which
was dated October 31st, 1935, is annexed to the opinion. The
Court observes therein that its decision must be in accordance
with its Statute and its Rules, and that the constitution of the
Court is governed by the Statute, which, in Article 31, makes
provision for the presence of judges ad hoc on the Bench only
in cases in which there are parties before the Court. That con-
dition is not fulfilled in the present case. Though the Court,
by its Rules, has made the provisions concerning the appointment
of judges ad hoc applicable to advisory proceedings, it has only
envisaged cases in which such proceedings related to an existing
dispute between two or more States or Members of the League
of Nations. At present, that provision constitutes the only
exception to the general rule; it cannot therefore be given a
wider application than is laid down for it.

The Court delivered its opinion on December 4th, 1935.
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After setting out the facts, the Court observes that the
Constitution of the Free City occupies a special position in regard
to the League of Nations. Though the interpretation of this
Constitution is an internal question, it may nevertheless involve
the guarantee of the League of Nations. It is also clear that,
when the constitutionality of the decrees is challenged, this may
raise questions the solution of which depends upon the inter-
pretation of its Constitution; accordingly, 'the petition leading
to the submission of the request for an opinion necessarily involves
the League's guarantee. This suffices to establish the inter-
national element in the case, which element is not excluded by
the fact that the Court will have to examine municipal legislation
of the Free City, including the Constitution.

Any inconsistency between the decrees and the Constitution
may be due either to an inconsistency between the terms of the
decrees and the articles of the Constitution or its principles, or
to the fact that the decrees overstep the limits of the powers
granted, or to the fact that these powers may themselves be
contrary to the Constitution. Observing, firstly, that the question
put is whether the decrees are necessarily in conflict with the
Constitution, so that they cannot be applied without violating
it, and, secondly, that, if any article or principle of the Consti-
tution is violated by the decrees, that will suffice to show that
the latter are not consistent with the Constitution, the Court
states that it will consider the question from the point of view
of the contents of the decrees.

Accordingly, it sets out to ascertain the changes brought
about by the decrees in the criminal law of the Free City. The
decrees substitute the rule Nullum crimen sine poena for the
rules Nullum crimen sine lege and Nulla poena sine lege : a person
may be prosecuted, not only as heretofore under an express
provision of the law, but also in accordance with the fundamental
idea of a law and with sound popular feeling ; and a system under
which the criminal character of an act and the penalty attached to
it were known both to the judge and to the accused person is
replaced by a system in which this knowledge will be possessed
by the judge alone. Moreover, sound popular feeling is a very
elusive standard and one which will vary from man to man.

Such being the tenor of the decrees, what principles emerge
from the Constitution ? The Constitution endows the Free City
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with a form of government under which all organs of the State
are bound to keep within the confines of the law (Rechtstaat :
State governed by the rule of law). In the next place, it provides
for a series of fundamental rights the free enjoyment of which it
guarantees within the bounds of the law ; it also lays very special
emphasis on the importance and the inviolability of the individual
liberties which ensue from these fundamental rights. All these
rights are not absolute and unrestricted ; but restrictions can only
be imposed by law. This is stated in a large number of articles of
the Constitution, and this is precisely the import of the guarantee
afforded to these liberties or fundamental rights.

The rule that a law is required in order to restrict the liberties
provided for in the Constitution therefore involves the conse-
quence that the law itself must define the conditions in which
such restrictions of liberties are imposed. If this were not so 
i.e., if a law could simply give a judge power to deprive a person
of his liberty without defining the circumstances in which his
liberty might be forfeited it could render entirely nugatory
the guarantees provided by the Constitution. But the decrees, so
far from supplying any such definition, empower a judge to
deprive a person of his liberty even for an act not prohibited by
the law, provided that he relies on the fundamental idea of a
penal law and on sound popular feeling. These decrees therefore
transfer to the judge an important function which, owing to its
intrinsic character, the Constitution intended to reserve to the
law, so as to safeguard individual liberty from any arbitrary
encroachment on the part of the authorities of the State.

It is true that a criminal law does not always regulate all
details. By employing a system of general definition, it some-
times leaves the judge, not only to interpret it, but also to
determine how to apply it. The question as to the point beyond
which this method comes in conflict with the principle that
fundamental rights may not be restricted except by law may not
be easy to solve. But there are some cases in which the discre-
tionary power left to the judge is too wide to allow of any doubt
but that it exceeds these limits; in the view of the Court, the
present is such a case.

The Court accordingly arrives at the conclusion that the
decrees are not consistent with the Constitution of Danzig, of
which they violate certain provisions and principles.
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(b) THE PAJZS, CSAKY, ESTERHAZY CASE

(PRELIMINARY OBJECTION).

On December 6th, 1935, the Hungarian Government filed
with the Registry of the Court an application instituting proceed-
ings against the Yugoslav Government in regard to three judg-
ments (Nos. 749, 750 and 747) rendered on July 22nd, 1935,
by the Hungaro-Yugoslav Mixed Arbitral Tribunal.

The application is founded firstly on Article X of Agreement
II signed at Paris on April 28th, 1930, according to which the
signatories - which include Hungary and Yugoslavia agree
to recognise a right of appeal to the Court from all judgments on
questions of jurisdiction or merits which may be given by the
Mixed Arbitral Tribunals in certain cases brought before those
tribunals and which are not in the nature of " legal proceedings
in regard to the agrarian reforms" (undertaken in Czechoslo-
vakia, Roumania and Yugoslavia) within the meaning of Article I
of Agreement II. Secondly, the application is founded on
Article XVII of Agreement II and Article 22 of Agreement III
(of the same date), which provide (in slightly different terms)
that signatories shall be entitled to have recourse to the Court
by unilateral application in the event of any difference as to the
interpretation or application of Agreements II and III.

In so far as the application is founded on Article X of Agree-
ment II, it constitutes an appeal from the three judgments above
mentioned, whereby the Mixed Arbitral Tribunal declined
jurisdiction in the cases brought before it against the Yugoslav
Government by Pajzs, Csaky and Esterhazy; in so far as the
application is founded on Article XVII of Agreement II and
Article 22 of Agreement III, it prays the Court, alternatively, to
interpret the Agreements of Paris and cause them to be correctly
applied, so as to redress the situation created by the attitude of
the Yugoslav Government, ordering that Government, in confor-
mity with Article 250 of the Treaty of Trianon, to accord to all
Hungarian nationals who have been affected by the Yugoslav
agrarian reform, and who do not receive compensation out of
the Agrarian Fund created under Agreement II, the treatment
applicable to nationals as regards the payment of local indemni-
ties in respect of their expropriated lands.
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The notifications provided for by Article 40 of the Statute and
Article 36 of the Rules of Court (text in force prior to March 11th,
1936) were duly despatched. Furthermore, under Article 63 of
the Statute and Article 60 of the same Rules, the application was
notified to all States which were parties either to the Treaty of
Trianon or to Agreements II and III of Paris, since the Hungarian
Government had relied on these instruments in asking the Court
for judgment.

The time-limits for the presentation of the documents of the
written proceedings in the case were, after successive extensions,
ultimately fixed so that the Hungarian memorial was to be filed
by January 20th, 1936, and the Yugoslav counter-memorial by
March 5th, 1936. The memorial, which was duly filed by the
prescribed date, prayed the Court:

"A. (1) To admit the appeal:

" (2) To adjudge and declare, as a matter of law, after admit-
ting the appeal, preferably by way of revising the three judgments
in question, that the Mixed Arbitral Tribunal has jurisdiction to
adjudicate upon the claims of the Hungarian nationals, stating
fully the reasons on which the judgment is based and requiring
the Mixed Arbitral Tribunal to conform to such statement of
reasons.

" B. Alternatively or cumulatively, as the Court may see fit:

" (1) To adjudge and declare, generally, how Agreements II
and III of Paris are to be interpreted and applied, and to redress
the situation created by the Yugoslav Government's attitude,
since that Government, either under its domestic legislation as
portrayed in Article 11, paragraph 3, of its Law of June 26th,
1931, or under an erroneous interpretation of that legislation by
the administrative authorities - though alleged by it to be
authorised by and in conformity with Agreements II and III of
Paris - at present refuses to recognise in respect of all Hungarian
nationals its obligation to pay the sums due to them in accordance
with the national treatment applicable to them under its domestic
legislation in respect of their lands expropriated in the course of
its agrarian reform extending to them an entirely new and
unforeseen treatment discriminatory in character and not provided
for in Agreements II and III of Paris -instead of only proceeding
in this way in the case of Hungarian nationals who submitted
claims in respect of the same lands before the Mixed Arbitral
Tribunal and who have had their claims recognised by judgments
of the Mixed Arbitral Tribunal against the Agrarian Fund, as laid
down in Agreements II and III of Paris;
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"(2) To order the Kingdom of Yugoslavia, in particular:

" (a) In its attitude and proceedings, strictly to conform
to the interpretation and application of Agreements II and III
so laid down as correct, and to respect the rights of which the
existence was assumed by those Agreements;

" (b) To make good the damage and refund the costs
and expenses occasioned to Hungarian nationals by its present
attitude and proceedings, which are unwarranted by Agree-
ments II and III of Paris.

" C. To adjudge and declare that the Kingdom of Yugoslavia
is also under an obligation to indemnify the Government of the
Kingdom of Hungary for all costs and expenses incurred by the
latter in obtaining redress for its nationals for whose situation
the Kingdom of Yugoslavia, in spite of warning, is responsible,
including the cost and expenses of the present proceedings before
the Court."

Within the time-limit fixed for the presentation of the counter-
memorial, the Yugoslav Government filed a document entitled,
" Counter-memorial of the Yugoslav Government, including the
Formal Submission of an Objection presented to the Court in the
Proceeding ", praying the Court:

' (1) To adjudge and declare, before entering upon the merits,
that the appeal of the Royal Hungarian Government against the
three judgments of the Hungaro-Yugoslav Mixed Arbitral Tribunal
cannot be entertained and is contrary to Article X of Agreement II
of Paris;

' (2) To adjudge and declare, before entering upon the merits,
that the request of the Royal Hungarian Government for a general
interpretation by the Court of Agreements II and III of Paris
cannot be entertained because the essential conditions laid down
by Article XVII of Agreement II and Article 22 of Agreement III
have not been fulfilled;

"(3) Alternatively, to adjudge and declare that the appeal
of the Hungarian Government under Article X of Agreement II
is ill-founded, and to confirm the three judgments of the Hungaro-
Yugoslav Mixed Arbitral Tribunal;

"(4) Alternatively, to adjudge and declare that the three
judgments of the Hungaro-Yugoslav Mixed Arbitral Tribunal are
in accordance with the true interpretation of the Paris Agreements;

" (5) To order the Royal Hungarian Government to refund to
the Royal Yugoslav Government all costs and expenses incurred
in the present proceedings."
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By an order made on March 10th, 1936, the Court, holding
the first two submissions of the Yugoslav Government to be
in the nature of preliminary obj ections, suspended the proceedings
on the merits and fixed April 3rd, 1936, as the date by which the
Hungarian Government might present a written statement of
its observations and submissions in regard to these objections.
The objections were also communicated to States Members of the
League of Nations and to States entitled to appear before the
Court; and, since one of them was founded on Agreements II
and III of Paris, a special and direct communication in regard to
them was sent to States parties to these instruments. The
Hungarian Government, in its observations, which were duly
filed with the Registry by the date fixed, prayed the Court to
overrule the objections. At public hearings held on April 29th
and 30th and May 1st, 4th, 5th and 6th, 1936, the Court heard
the oral observations of the two parties upon the Yugoslav
objections.

On May 23rd, 1936, the Court made an order in regard to
the preliminary objections. It declares that it is confronted
with the two preliminary objections:

" (1) That the appeal of the Hungarian Government based
on Article X of Agreement II of Paris cannot be entertained
because, contrary to the contentions of the Hungarian Govern-
ment, the cases forming the subject of the judgments appealed
against are not, as required by Article X, cases other than those
referred to in Article I of that Agreement and because the said
judgments are not judgments on questions of jurisdiction or merits
within the meaning of Article X;

"(2) That the request of the Hungarian Government based
on Article XVII of Agreement II and Article 22 of Agreement III
of Paris cannot be entertained because that Government has
lodged an application with the Court without its first having been
established that the parties concerned have failed to agree on the
choice of a single arbitrator."

The Court considers that the questions raised by the first
of these objections and those arising out of the appeal as set
forth in the Hungarian Government's memorial are too in-
timately related and too closely interconnected for the Court
to be able to adjudicate upon the former without prejudicing
the latter. With regard to the second objection, its purpose is
to frustrate a request presented alternatively by the Hungarian
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Government; and, in so far as this request is in the nature
of an alternative, the objection in respect of it can likewise only
be dealt with in the alternative. Moreover, the Court considers
that the further proceedings on the merits, by enabling it to
obtain a clear understanding of the relation in which the appeal
stands to the request for the interpretation of Agreements II
and III, will place it in a better position to adjudicate with a

full knowledge of the facts upon the second objection.
For these reasons, the Court joins the objections to the merits

in order to adjudicate in one and the same judgment upon these
objections and, if need be, upon the merits. At the same time,
it fixes the further time-limits for the filing of the& Hungarian
reply and of the Yugoslav rejoinder on the merits.

(C) THE CASE OF LOSINGER & Co., S.A.
(PRELIMINARY OBJECTION).

By an application filed with the Registry on November
23rd, 1935, the Swiss Federal Government instituted proceedings
before the Court against the Yugoslav Government. The appli-
cation adduced the declarations made by Switzerland and Yugo-
slavia accepting the Optional Clause of Article 36, paragraph
2, of the Court's Statute, and asked the Court to declare that
the Yugoslav Government could not, founding itself on a
legislative measure subsequent in date to a contract concluded
between it and the Swiss firm of Losinger & Co., S.A., release
itself from the observance of an arbitration clause contained
in that contract.

The time-limits for the presentation of the memorial and
the counter-memorial in the case were fixed so that the Swiss
memorial was to be filed by January 15th, 1936, and the Yugoslav
counter-memorial by February 17th, 1936. The Swiss Govern-
ment filed its memorial by the date fixed. The Yugoslav Govern-
ment, for its part, after obtaining two extensions of the time-
limit originally fixed for the filing of the counter-memorial,
presented within the time-limit as finally fixed a document
entitled, " Document submitting the Objection of the Yugoslav
Government ". When this document was filed, the Rules of
March 11th, 1936, had come into force; under Article 62 of
these Rules, the lodging of the objection involved the suspension
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of the proceedings on the merits, and a time-limit was fixed

for the filing by the Swiss Confederation of its observations and

submissions upon the objection.
The Swiss memorial on the merits prayed the Court:

"I. To declare that the Government of the Kingdom of
Yugoslavia cannot, founding itself on the Yugoslav Law of July
19th, 1934, concerning the conduct of State litigation, which came
into force on October 19th, 1934, release itself from the observance
of an arbitration clause in a contract concluded prior to this
legislative measure with the firm of Losinger & Co., S.A., of
Berne;

" II. To declare that the denial of jurisdiction lodged by the
Government of the Kingdom of Yugoslavia, at the hearing on
October 7th, 1935, and founded on this Law, before the umpire
in the arbitration proceedings pending between the State of
Yugoslavia and the firm of Losinger & Co., S.A., is contrary
to the principles of the law of nations."

The Yugoslav objection prayed the Court to declare that

it had no jurisdiction and, alternatively, to declare that the

application could not be entertained because the means of

obtaining redress placed at the disposal of the firm of Losinger

& Co. by Yugoslav municipal law had not been exhausted.

Finally, in the Swiss observations in regard to the objection,

it was contended that, in form, the document submitting the

objection was invalid because it had not been filed in conformity

with the terms of the Rules of Court, and that, in substance,

the objection itself was ill-founded, so that the Court should

declare that it had jurisdiction and that the Yugoslav Govern-

ment's alternative submission to the effect that the application

could not be entertained should be rejected.
As prescribed by the Statute and Rules, the Swiss application

and the Yugoslav objection were transmitted to the Members

of the League of Nations and to States entitled to appear before

the Court.

In its order, the Court first of all summarises the facts of

the case in so far as relevant from the point of view of the order :

On March 2nd, 1929, a company registered in the United

States of America, known as the Orientconstruct, and the

autonomous District of Pozarevac (Kingdom of the Serbs,

Croats and Slovenes) concluded a contract for the construction
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of certain railway lines for which the District had secured a
concession from the Serb-Croat-Slovene Government and for
the financing of their construction. This contract, which was
approved by the Yugoslav Minister of Finance, contained the
following arbitration clause:

" Article XVI: Disputes. - Any differences of opinion or
disputes which may arise between the contracting parties in con-
nection with the carrying-out or interpretation of the clauses
and conditions of this contract shall be settled by compulsory
arbitration, if a friendly settlement cannot be reached by the
contracting parties. Within thirty days of a demand made by
either of the contracting parties, each party shall appoint an
arbitrator for the joint settlement of the disputes. If these two
arbitrators fail to agree, or if one of the parties fails to appoint
an arbitrator within the time specified, the case shall be referred
either to the President of the Swiss Federal Court or to a neutral
person who shall be appointed by the latter and who shall, in the
capacity of umpire, give his decision alone upon the dispute.
The same shall apply if the arbitrators have not made a final
award within six months, reckoned from the date on which the
last of them was appointed or within an extended period fixed by
mutual agreement between them. The award of the arbitrators
or of the umpire shall be rendered in Yugoslavia. There shall be
no appeal from this decision."

Subsequently, the firm of Losinger & Co., S.A., of Berne,
and the Yugoslav Government were respectively substituted
for the original parties to the contract; nevertheless, this only
applied in respect of the construction works, and the question
of financing was arranged in another manner. The various
agreements effecting the substitution of new parties to the
contract of March 2nd, 1929, were authorised by a Yugoslav
law in 1931.

In 1933, difficulties arose in connection with the execution
of the contract. These were settled in accordance with the
arbitration clause; the President of the Swiss Federal Tribunal,
acting in the capacity of umpire, gave his award on October
31st, 1934. In the meantime, on July 30th, 1934, the Yugoslav
Government had cancelled the contract with Losinger & Co.;
furthermore, on October 19th, 1934, a law concerning the conduct
of State litigation in Yugoslavia had come into force; this law
laid down that actions against the State could only be brought
before the ordinary courts of the State.
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In November 1934, Losinger & Co. once more had recourse
to arbitration. The same umpire was nominated, this time as
a " neutral person ", as he had ceased to be President of the
Swiss Federal Tribunal. Before the umpire, the representative
of Yugoslavia raised certain preliminary questions, based more
particularly on the Law of 1934 concerning Yugoslav State
litigation, and it was submitted that the umpire had no juris-
diction. The latter then declared that he had no jurisdiction
to adjudicate upon this plea, and, without relinquishing the
case, suspended the arbitration proceedings until the "law
had been ascertained ".

These being the facts, the Court first considers whether
the document submitting the Yugoslav objection is valid. The
Swiss Government had maintained that it was invalid for the
two following reasons: first, because it had not been filed in
fifty-one copies within the prescribed time-limit and, secondly,
because the Rules of Court, when defining the time-limit for
the lodging of an objection, had in view only the original time-
limit fixed by the Court for the filing of the counter-memorial
and the definition did not cover subsequent extensions. The
Court, however, holds that, in accordance with its consistent
practice, documents submitting preliminary objections are, as
regards the number of copies to be filed, assimilated to instru-
ments instituting proceedings, whereas the rule prescribing the
filing of fifty-one copies, instead of one, only relates to documents
of the written proceedings (memorial, counter-memorial, etc.);
moreover, a time-limit which has been extended is, in principle,
for all purposes the same time-limit as that originally fixed.
Again, the Court would, in any case, have power under its Rules
to decide, in certain circumstances, " that a proceeding taken
after the expiration of a time-limit shall be considered as valid ".
The filing of the document submitting the Yugoslav objection
is, accordingly, valid.

As regards the objection itself, the Court observes that it
includes, besides a plea to the Court's jurisdiction, an alternative
objection to the admissibility of the application. Taking into
consideration the written submissions of the Yugoslav Govern-
ment, the Court holds that the real purpose of the plea to the
jurisdiction is to prevent it from adjudicating on the submissions
in the Swiss memorial on the merits ; accordingly, the competence
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of the Court and its power to entertain the application depend
on the meaning and purport attaching to these submissions.
The latter, though they may have been the subject of divergent
interpretations, give rise to questions which are intimately
connected with those raised by the objection, which may there-
fore, from this point of view, be regarded as a part of the defence
on the merits, or as founded on arguments which might be
employed for the purposes of that defence. If, therefore, the
Court were to adjudicate at once upon the objection, it might
be in danger of passing upon questions appertaining to the
merits or of prejudging their solution, but it cannot enter in
any way upon the merits before the parties have had an
opportunity of exercising their right of submitting two written
pleadings each and of making oral statements on the merits,
which they have not yet done. In these circumstances, the
objection to the Court's jurisdiction should be joined to the
merits.

As regards the objection relating to the admissibility of the
suit, that objection is submitted as an alternative; moreover,
the facts and arguments adduced for or against the two objections
are largely interconnected and even, in some respects, indistin-
guishable. Accordingly, the objection to the admissibility of
the application must be treated in the same way as the objection
to the jurisdiction.

The Court, after deciding to join the objections to the merits,
fixed time-limits for the filing of the subsequent documents of
the written proceedings - namely, the counter-memorial, the
reply and the rejoinder.

The Court, however, specified that these time-limits were fixed
without prejudice to any modifications which it might be desirable
to make in case those concerned, or one of them, should decide
to resort to the means of redress mentioned in the course of the
oral proceedings by the agent for the Yugoslav Government.

This refers to a point mentioned by the Court in its summary
of the facts -namely, that that agent had specified that the Law
of 1934 concerning State litigation in Yugoslavia contained no
provision giving it retrospective effect and that, in regard to
this point, its character remained to be determined by the
Yugoslav courts; moreover, that, if the ordinary Yugoslav
courts ruled that the plea which had caused the umpire to suspend
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the arbitration proceedings was not well founded, the Yugoslav
Government would abandon that argument.

The Court also mentions the possibility of modifying the time-
limits fixed for the written proceedings on the merits, in the case
of negotiations between the parties for an amicable settlement.

On August 10th, 1936, the agent for the Swiss Government,
on the ground that negotiations had been opened between the
Kingdom of Yugoslavia and the firm of Losinger & Co., asked
that the time-limit granted to the Swiss Government for the
filing of its reply should be extended until October 15th, 1936.

By an order dated August 11th, 1936, the acting President
of the Court granted this request. At the same time he extended
the time-limit fixed for the filing of the Yugoslav Government's
rejoinder, but left the date of expiration of this time-limit to be
fixed by a subsequent order.

(d) THE CASE CONCERNING THE DEPOSITS OF PHOSPHATES

IN MOROCCO.

On March 31st, 1936, the Royal Government of Italy submit-
ted an application to the Court instituting proceedings against
the Government of the French Republic. The application relied
on the declarations made by Italy and France when acceding
to the Optional Clause of Article 36, paragraph 2, of the Court's
Statute; the subject of the application was the following:

Certain licences to prospect for phosphates, issued by the
Department of Mines of Morocco in 1918 and 1919, are now the
property of an Italian company. These licences were governed
by the Mining Regulations of 1914, which were bound to be in
conformity with the provisions of the Act of Algeciras of 1906
and with those of the Franco-German Agreement of 1911, both
of these instruments being based on the principle of the " open
door ". A Moroccan dahir, issued in 1920, reserved the right to
prospect for and work phosphates exclusively to the Maghzen,
subject to the safeguarding of vested rights. However, in spite
of repeated representations made from the year 1921 onwards,
alike by the parties concerned and by the Italian Government,
the above-mentioned company was unable to secure the recogni-
tion of its right; it was informed that it could bring an action
against the Shereefian State before the courts of the Protec-
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torate, with a view to obtaining any damages to which it would
be entitled if it were shown that vested rights had been violated
by the fault of the Administration of the Protectorate. In the
Italian Government's submission, this attitude, which amounts
to despoiling the company concerned of its property, engages the
international responsibility of France, as a consequence of the
violation of the above-mentioned international instruments, of
action ultra vires and of misuse of power, and also as a consequence
of a refusal of justice. The international responsibility alleged
is of two kinds: an indirect responsibility incurred by France
as the State protecting Morocco; and a direct responsibility
resulting from action taken by the French authorities for the sake
of French interests.

The Italian Government has appointed M. Raffaele Montagna,
Councillor of State and Legal Adviser to the Royal Ministry for
Foreign Affairs, as its agent before the Court in this case; the
French Government has appointed M. Basdevant, Professor of
the Faculty of Law at Paris, Legal Adviser to the Ministry for
Foreign Affairs.

By an order, dated June 18th, 1936, the Court fixed the
time-limits for the filing of the memorial and the counter-memo-
rial; it reserved for subsequent decision the fixing of time-limits
for the reply and the rejoinder.

(e) THE CASE CONCERNING THE DIVERSION OF WATER

FROM THE MEUSE.

On August 1st, 1936, the Netherlands Government filed an
application with the Registry of the Court, instituting proceedings
against the Belgian Government in regard to the diversion of
water from the Meuse.

The application relies upon the declarations made by Belgium
and the Netherlands when acceding to the Optional Clause of
Article 36 of the Statute ; it recalls that, on May 12th, 1863, these
two States had concluded a treaty designed to regulate, on a
stable and permanent basis, the regime for the diversion of water
from the Meuse. This treaty provided for the construction
below Maastricht, in Netherlands territory, of an installation
for the diversion of water for the supply of the canals situated
below that city and for the irrigation, in particular, of the Belgian



105 

Campine. This treaty specified the amount of water which
might be withdrawn and its allocation to the contracting parties;
it gave the Netherlands the right to increase the volume of water
withdrawn; but, in the case of Belgium, no provision was made
for any augmentation of the volume to which she was entitled
under the treaty.

Since the year 1930, the Belgian Government has been
engaged on the construction of the Albert Canal, which is to link
Liege and Antwerp. For that purpose, it has established an
installation near Liege, in Belgian territory, for the diversion
of water from the Meuse. As a consequence, the Netherlands
have no means of checking the supplementary quantities of water
which are, and will henceforth be, diverted into the system of
waterways below Maastricht, the water for which should be
derived from the installation at that city ; the system of water-
ways in question is connected with the sections of the Albert
Canal that are already being operated, and will be connected
with the whole of that canal when it has been completed.

In the submission of the Netherlands Government, this
situation is inconsistent with the Treaty of 1863. The Belgian
Government was informed of this point of view, but has not
admitted its justice, and has proceeded with the works for the
construction of the Albert Canal.

In these circumstances, the application of the Netherlands
Government requests the Court, in particular, to declare the
construction of works enabling the canals in question to be
supplied with water diverted from the Meuse elsewhere than at
Maastricht to be contrary to the Treaty of 1863; and to enjoin
upon Belgium to replace the works undertaken in a condition
consistent with the Treaty of 1863.

The Netherlands Government has appointed as its agent
before the Court, in this case, M. Telders, Professor at the Uni-
versity of Leyden; the Belgian Government has appointed as its
agent M. de Ruelle, Legal Adviser to the Ministry for Foreign
Affairs.

By an order dated August 6th, 1936, the Acting-President
of the Court fixed the time-limits for the filing of the documents
of the written proceedings in the case, which will become ready
for hearing as from April 12th, 1937.




